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Arising out of Order-In-Original No 12/Ref/V/18-19 Dated: 17/07/2018
issued by: Assistant Commissioner-Central Excise (Div-111), Ahmedabad North,
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M/s Allied Refractory Products India Pvt. Litd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

TR TSR T IALET0T HIAGHT
Revision application to Government of India:

(1) (®) () FET 3c0g Yoo ITET 1994 EY ERT Idd Y FAC AT AWFA F IR A qEFS
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse {o another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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?{W & A e, adlel @ g WRa A1 Wi R A are A faw Al (72) 1998 ORT 109 g1 g fbe Ay
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(d) Credit o_f any duty allowed to be utilized towards payment of excise duty on final products
under Fhe. provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) adla Sanee e (@dia) Fremaed, 2001 @ Pan o @ siorfa ARl yos e ge-g 0 Q) aloar §, dfa
ey @ ul) ander M fadie | d7oars @ fNar qe—asrdy gd ardier e ®F -a1 afddl & v wlua e fan
ST TR | S Wi Wi 3 e qerid @ sinfa g gs—g N PriRa o) @ qrar @ g @ e a6 AT
&1 ufy ot B @R :

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ARG aImes @ T STe el Whf U g WUl A1 SR BH Bl @ WU 200/~ W PIRIFD @) Sy sk
i8] GerT TWH P TRE A SAIET 81 Y 1000/~ W1 B PEET Bl S
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) defer ereH e AR, 1944 H) G 35— w0l /35-3 B Iferfa—-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid

scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of

the court fee Act, 1975 as amended.

(5) = oiR SR e @) P e arer Pl @ e o e ayepfifer fan war & Sl W yow, B
Seure g TE Ay arflela e (@raifa) Fam, 1082 i fafka 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Allied Refractory Products Pvt Ltd,
SM-5, BOL GIDC, B/h Tata Motor Nano, Taluka Sanand, Dist Ahmedabad
[hereinafter referred to as “appellant”] against Order-in-Original
No.12/Ref/V/18-19 dated 17.07.2018 [hereinafter referred to as “impugned
order”] passed by the Assistant Commissiner of CGST & CEX, Division-III,
Ahmedabad North [hereinafter referred to as “adjudicating authority”].

2. Briefly stated, the fact of the case is that the appellant has filed a
refund claim of Rs.10,04,469/- under the provisions of Section 142(3) of
Central Goods and Service Tax Act, 2017 [CGST Act] on 08.05.2018 in
respect of input tax credit not carried forwarded under form Trans-1 as s}lper
Section 140 of CGST Act read with Rule 117 of CGST Rules, 2017. The
backgrounds for filing the said refund claim is that they had received inputs
in their factory during July 2017 for which bills of entry were already filed
prior to introduction of GST i.e on 01.07.2017. However, the appellant have
not claimed Cenvat Credit of the said inputs in their Central Excise. Return
filed for the month of June 2017 as well as not carried forwarded in their
TRANS-1 form filed on 26.12.2017 under GST. Therefore, the appellant has
filed the instant refund claim. The Adjudicating authority has rejected the
said claim on the grounds that the appellant has failed to carry forward the
said credit to GST as input credit till 27.12.2017

3. Being aggrieved with the impugned order, the appellant has filed the

instant appeal on the grounds that:

« The principles of natural justice have not been provided to them while
deciding the case; that the impugned order was issued without
referring to the any grounds as submitted by them.

e The goods in question was received in July 2017 and the credit of the
said goods are admissible only after physical receipt in the factory
premises, hence applicable credit in this regard have not been
incorporated in the return filed for the month of June 2017 and the
same have also been left out while filing the GST Trans-1 return till
27.12.201/.

e The provisions of filing Trans-1 does not restrict or take away the
eligibility or utilizing the credit genuinely and legally available to the
assessee if the same is not included in the trans-1 return; that filing of
Trans-1 is only a procedural aspect; that substantial benefits cannot

be deprived off merely because procedural inflictions.




4

F No.V2(38)126/North Appeals/18-19
4, Personal hearing in the matter was held on 29.01.2018. Shri Jigar
Shah, Advocate appeared on behalf of the appellant and reiterated the
grounds of appeal. He further pointed out that the refund in question has not

been considered under GST Act.

5. I have carefully gone through the facts of the case and submissions
made by the appellant. The issue to be decided in the instant case is relating
to eligibility of refund amounting to Rs. 10,04,469/- filed under Section
142(3) of CGST Act.

6. The appellant has argued that principles of natural justice were not
granted to them while deciding the case. I find from the impugned order that
the adjudicating authority has granted opportunities of personal hearing to
the appellant and they have not availed the same. In the circumstances, I do

not find any merit in the said contention.

6. While coming into the merit of the case, I observe that the Provisions
of Section 142(3) of CGST Act read as under:

(3) Every claim for refund filed by any person before, on or after the
appointed day, for refund of any amount of CENVAT credit, duty, tax, interest
or any other amount paid under the existing law, shall be disposed of in
accordance with the provisions of existing law and any amount eventually
accruing to him shall be paid in cash, notwithstanding anything to the
contrary contained under the provisions of existing law other than the
provisions of sub-section (2) of section 11B of the Central Excise Act, 1944 (1
of 1944) :

Provided that where any claim for refund of CENVAT credit is fully or
partially rejected, the amount so rejected shall lapse :

Provided further that no refund shall be allowed of any amount of CENVAT
credit where the balance of the said amount as on the appointed day has
been carried forward under this Act.

7- The adjudicating authority has rejected the refund claim in question on
the grounds that [i] the appellant had applied for the refund which has not
been carried forward to GST and there is no enabling provision under Central
Excise Act where refund of Cenvat credit not carried forward in GST through
form Trans-1 can be allowed in cash; and [ii] though the appellant had time
to revise the Trans-1 till 27.12.2017 by carry forwarding the credit in
question, they intentionally failed to follow the procedure to encash the

amount.

8. The procedure for transition of tax or duty credit carried forward under
existing law or on goods held in stock on the appointed day specified under
Rule 117 of CGST and Rule 120 A of CGST. Rule 117 of CGST stipulates
that:-
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day, submit a declaration electronically in FORM GST TRAN-1, duly signed, on
the common portal specifying therein, separately, the amount of input tax
credit [of eligible duties and taxes, as defined in Explanation 2 to section
140,] to which he is entitled under the provisions of the said section..”

Rule 120 A of CGST Rule has been inserted on 15.09.2017, vide which
revision of TRAN-1 declaration has been permitted for one time only, which

reads as under:

[RULE 120A. [Revision of declaration in FORM GST TRAN-1*], — Every
registered person who has submitted a declaration electronically in FORM GST
TRAN-1* within the time period specified in rule 117, rule 118, rule 119 and

rule 120 may revise such declaration once and submit the revised declaration

in FORM GST TRAN-1* electronically on the common portal within the time
period specified in the said rules or such further period as may be extended

by the Commissioner in this behalf.]

9. In the instant case, I find that the appellant has filed the refupd claim
of Cenvat credit due to the reasons that they could not incorporate tt;e credit
for which the refund claim in question has filed in their return pertaining to
the month of June 2017as the goods have been received in the month of July
2017; that they also carried forward the said credit in their GST TRAN-1 on
01.07.2017. Further, they stated that they failed to incorporate the said
credit while filing the revised Trans-1 on 26.12.2017. In the instant case, I
observe that though the provisions of Rule 120A specifically allows the
appellant to file a revised GST TRAN-1 once within ninety days of the
appointed day, which has been further extended till 27™" December 2017 vide
CBEC order dated 15.11.2017, the appellant have not availed or bothered to

avail such facility and instead, they filed a refund claim on 08.05.2018 which

indicates the intention of getting cash of such credit by way of refund by

ignoring the statutory provision. It is a fact on records that the appellant had

filed the declaration in Trans-1 from on 26.12.2017. In the circumstances,
they have sufficient time to incorporate the Credit in question in the revised
GST TRAN-1 declaration as per provisions of CGST Rules supra, however,
they deliberately chose not to avail such statutory remedy with a specific
intention to encash the CENVAT credit by saying that the credit in question
have been left out of the GST Trans-1 form inadvertently. The argument or
contention of the appellant cannot be accepted legally as it is the
responsibility of the appellant to follow the procedures prescribed under
relevant statute in respect of carry forward the Cenvat Credit. If such. started
claiming cash refund Cenvat credit, by claiming that the credit have been left
out of the GST trans-1 form inadvertently, then option of carrying forward

the credit through Trans-1 as per Section 140 of CGST Act will lose its
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that the appellant has failed to furnish any cogent reason with regard to their
failure in incorporating the Cenvat credit while filing revised Trans-1
declaration on 26.12.2017. Looking into the facts and circumstances case, 1
find that the adjudicating authority has correctly rejected the refund claim
and I do not find any merit to interfere the impugned order passed by the

adjudicating authority. Therefore, I uphold the same.

10. In view of above, I reject the appeal filed by the appellant. The appeal
stands disposed of in above terms.
-
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Superintendent (Appeal),
Central Tax,Ahmedabad.

VY ~
) (\9\?\&

5]

Dy ~
¥ (g3

By RPAD. D

To,

M/s Allied Refractory Products Pvt Ltd,
SM-5, BOL GIDC, B/h Tata Motor Nano,
Taluka Sanand, Dist Ahmedabad

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Ahmedabad North.

The Assistant Commissioner, System, Central Tax, Ahmedabad North
The Assistant Commissioner, CGST, Division 111, Ahmedabad North

\/Guard File.
P.A.






